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Wire-Tapping 


ARISING out of the Commons’ discussions on 6th June on 
telephone tapping most solicitors and barristers, particularly 
if they practise in the criminal courts, will want to know 
what is the quantity in existence at the Home Office of records 
of conversations between solicitors and their clients. There 
are obviously strong objections to eavesdropping on privileged 
conversations by persons, official or not, connected with the 
other side, and the keeping of records of the results of such 
eavesdropping. The assurance by the HOME SECRETARY that 
tapping is used only in cases involving the security of the 
State or for the detection of serious crime is not enough to 
allay anxiety as to the lack of safeguards of the basic rights 
of the individual endangered by the exercise of this power. 
Even if there must be some eavesdropping can it possibly 
be right to communicate records of it to outside bodies, 
however august? Without commenting on any pending 
proceedings, we welcome the Bar Council’s statement that 
they did .:ot ask the Home Office to tap a barrister’s telephone 
line. It would, however, be interesting to have further 
particulars of the Home Secretary’s statement that there might 
be exceptional circumstances in which information obtained 
in this way might be disclosed to persons outside the public 
service. What are those circumstances? It is only fair to 
say that the Home Secretary, in the resumed debate on 
7th June, said: ‘‘ There is no question of using this power 
to obtain information about what passes between a lawyer 
and his instructing solicitor, or between a member of the legal 
profession and his clients.’’ So far, so good. But it is not 
impossible that such information may emerge as a by-product. 
While the circumstances of the case in question make it of 
particular concern to lawyers, the principle is the same 
whoever is involved. We require judicial authority before 
a search warrant can issue, and we see no reason why it should 
not also be required to tap telephone wires: in our opinion 
it is wrong for such powers to reside in the executive, even in 
such an exalted member of it as the Home Secretary. 


Another Hillock on the Plateau 


Last week we committed ourselves to supporting the 
Council of The Law Society in their decision to raise our 
subscriptions. The Whitsun weekend having been more than 
usually clammy, many of our readers will have turned for 
entertainment to the Finance Committee’s Report on the 
Society’s Finances which is published in the current issue of 
the Law Society's Gazette. We have seldom read a more 
convincing case for an increase, and we can console ourselves 
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with the reflection that the Chancellor of the Exchequer will 
be a substantial, and in many cases the major, contributor. 
In consideration of this, if the Council can overcome difficulties 
of professional etiquette which affect him as a member of the 
Bar, we feel that it would be appropriate to admit the 
Chancellor to honorary membership of the Society. We 
mention only two of the Society’s activities. For many years 
past we have lived under a system of government by interests : 
few Bills and regulations are drafted without some consultation 
taking place between the Government department concerned 
and organised bodies likely to be affected. In this system 
organised solicitors play a part disproportionate to our 
numbers, for it is for us to advise not only on matters directly 
and narrowly affecting the profession but also on the broad 
and practical implications of projected legislation and adminis- 
trative action. The status of the profession demands that we 
have an effective headquarters staff. Most of us write to or 
telephone The Law Society for guidance and information at 
some time in our careers, but we are astounded by the 
information that the telephone inquiries during 1955-56 
were approximately 55,000, and that more than 100,000 
letters were received. The Librarian was asked between 
25,000 and 26,000 questions during the same period. Anyone 
who wishes to be blinded with more statistics is recommended 
to read the Gazette. Both these purposes require a large and 
expert staff, and we are not surprised that the salary bill will 
rise steeply as more members of the staff reach the maximum 
for their grades. The fall in the value of money alone would 
necessitate some increase over the 1947 figure, in spite of the 
additional revenue which increased membership has brought. 
We agree that substantial economy is not possible without 
drastic interference with the Society’s activities and we cannot 
suggest any activity which ought to be reduced. At the same 
time we think that the Council would be right to hesitate 
before embarking on new enterprises. 


Legal Aid and Fruitless Litigation 


“A SOLICITOR on a legal aid panel,” the Council of The 
Law Society state in the June issue of the Law Soctety’s 
Gazette, ‘“‘ has a clear duty to play a part in ensuring that 
the Legal Aid Fund is used economically and to the greatest 
possible effect.”” In the Council’s opinion, a solicitor should 
report to the appropriate area committee in any case in which 
he would have advised his client against proceeding if his 
client had been personally responsible for paying his costs. 
Moreover, the Council consider that a solicitor should take 
the same steps in a legal aid case as in any other to discover 
whether a proposed defendant. is insured in respect of the 
claim and the effect which this factor may have upon the 
prospect of recovery. The article stresses that it is from 
the solicitor that the area committee may obtain information 
which enables them to decide whether a case should proceed 
under legal aid. This information must cover the intrinsic 
merits of the assisted person’s claim and the likelihood of 
judgment being given in his favour, as well as the respective 
financial positions of both the defendant and the assisted 
person himself. With regard to the latter, the article points 
out that an order for 10s. a week, which might be of little 
consequence to some, might be a considerable benefit to others, 
but that even in such cases it must be borne in mind that the 
fact that the costs of obtaining judgment are a first charge 
on the amount recovered may well render the expense of 
obtaining such a judgment unjustifiable. 


“ The Solicitors’ Journal "’ 
Saturday, June 15, 1957 


Enforcing Maintenance Orders 


IN a written reply to a question in the House of Commons on 
6th June as to the hardship caused to women prevented from 
obtaining or enforcing maintenance or affiliation orders 
because they were unable to obtain the man’s address, the 
HoME SECRETARY stated that the Government had been giving 
careful and sympathetic consideration to that question, and 
it had been decided to permit the disclosure of addresses from 
certain official records, subject to a number of necessary 
safeguards. Mr. Butler’s statement is given in full at p. 484, 
post, and a circular from the Divorce Registry dealing with the 
procedure to be adopted in matrimonial proceedings in the 
High Court appears at p. 478, post. 


“ The Rent Act and You” 


ANOTHER of their admirably prepared booklets of questions 
and answers on new legislation has been prepared by the 
Ministry of Housing and Local Government and issued by the 
Stationery Office, this time on the Rent Act, 1957. ‘‘ The 
Rent Act and You ”’ (price 6d.) contains sixty-eight questions 
and answers, five examples of how rent increases are calculated 
for houses remaining in control, a list of relationships between 
gross and rateable values in England and Wales, and a list 
of prescribed forms and where they may be obtained. We do 
not imagine, we actually know, that these little booklets 
are extensively used by members of both branches of the 
legal profession, especially for study pending the operation 
ofan Act. The Rent Act, 1957, operates from oth July, 1957. 
It may be useful to add here that the Rent Restrictions 
Regulations, 1957 (S.I. 1957 No. 981, price 11d.), have now 
been made and prescribe the forms of notice, etc., under the 
Act. 


American Bar Association 


THE hospitality which is being prepared for the 3,000 
American lawyers and 2,000 wives during the last week of July 
is assuming gigantic proportions. The President and Officers 
of the Association, Chief Justice EARL WARREN, 
Mr. BRownELL, the Attorney-General of the United States, 
and Governor THomAs E. DEwEy will be among the prominent 
lawyers attending the meeting, which is believed to be the 
largest legal convention in the history of this country. 
Although business meetings will take up a substantial amount 
of time, there are many other engagements and ceremonies, 
among them being a Reception in the gardens of Buckingham 
Palace, an Address by the Prime Minister at the Royal 
Festival Hall, an Address by the Lord Chancellor in West- 
minster Hall, and the unveiling of a memorial at Runnymede 
to commemorate Magna Carta. Every evening dinners and 
parties of various kinds are being given. Miraculously all the 
delegates have found accommodation, and it has not been 
possible to accept all the private offers of accommodation 
which have been made. We understand, however, that in 
spite of the vast programme there may still be some delegates 
and wives who have vacant spaces and who would welcome, 
for example, lunch, dinner, cocktails or a theatre as the guests 
of individuals in London. The Secretary of The Law Society 
will be pleased to hear from solicitors who are willing to hold 
themselves in readiness to help. American hospitality is 
justly famous, and while it is unlikely that we can rise to its 
dizzy heights we can do our best. 





~~ 
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THE RENT ACT, 1957—I 


The first of a series of six articles by R. E. Mecarry, Q.C. 


On 6th June, 1957, the Rent Bill received the Royal Assent ; 
and so, by s. 27 (2), it will come into force on 6th July, 1957. 
Much happened to the Bill in Parliament. As introduced, it 
was a slender thirty-seven pages long, with eighteen sections 
and eight Schedules. It left the Commons fifty-one pages long 
with six extra sections ; and the House of Lords added another 
four pages and three new sections, so that in its final form the 
Bill had twenty-seven sections and eight Schedules. Apart 
from the new sections, many detailed amendments to the 
original Bill have been made, so that none should rely upon 
earlier summaries of the Bill. 


The Act may be divided into the following five main 
heads :— 


(1) Decontrol: the Act decontrols many houses and 
tenancies. 

(2) Repeals : many of the familiar landmarks of the Rent 
Acts will now disappear. 

(3) New system of controlling rents ; the Act revolutionises 
rent control by providing an entirely new system of 
controlling rents. 

(4) Long tenancies : important changes are made in the 
law governing tenancies for more than twenty-one years. 

(5) General changes : a number of amendments are made, 
both to the law of rent restrictions, and to branches of the 
law which are altogether outside the law of rent restrictions. 


In these articles, the main features of these five heads will 
be considered in turn. 


I. Decontrol 
1. MODE OF DECONTROL 


The Act lays down two methods of decontrol, namely, 
decontrol by rateable value, and decontrol by the grant of a 
new tenancy. 


(a) Decontrol by rateable value 


By s. 11 (1), the Rent Acts are not to apply to any dwelling- 
house with a rateable value on 7th November, 1956, exceeding 
£40 in London (i.e., the Metropolitan Police District) or £30 
elsewhere in England or Wales. (The Act also contains many 
provisions dealing with Scotland, but these articles are 
intended only to run south of the Border.) ‘‘ Rateable 
value,” happily enough, does really mean “ rateable value ” 
(and not, e.g., gross value), though an excursion to s. 25 (1), 
and thence to para. 1 (a) of Pt. I of Sched. V is necessary to 
ascertain this. Where there is no separate rateable value for 
the premises, it is to be ascertained by apportionment, which 
is to be effected by written agreement between the parties, or 
by the county court ; and where there are separate rateable 
values for different parts of the premises, these are, if necessary, 
to be added together (Sched. V, Pt. I, para. 1 (0), (c)). If the 
rateable value is retrospectively altered on a proposal made 
before 1st April, 1957, it is the altered value which is decisive 
(tbid., para. 2). However, where at the commencement of the 
Act a proposal is pending which may affect the application of 
the Acts, the premises will not be decontrolled, unless even on 
the old rateable values in force on 31st March, 1956, the 
premises were above the new limits (ibid., para. 3). There are 
also elaborate provisions for reducing the rateable value in 
respect of improvements made by the tenant or a previous 
tenant (Sched. V, Pt. III), so that in cases near the rateable 


2 


value borderline the tenant will not find that he or his 
predecessors have, as it were, improved the premises out of the 
protection of the Acts. 


Further decontrol is provided for by s. 11 (3), whereby the 
Minister of Housing and Local Government may by statutory 
instrument (requiring an affirmative resolution of each House 
of Parliament) decontrol such houses or classes of houses, in 
such districts, and of such rateable values, as he may specify. 
In general, the provisions which apply to premises forthwith 
decontrolled by rateable value may be applied by the 
Ministerial decontrolling Order to premises affected by the 
Order. 


(b) Decontrol by granting a new tenancy 


The other method of decontrol is by the grant of a new 
tenancy. By s. 11 (2), the Acts do not apply to “a tenancy 
created by a lease or agreement coming into operation at or 
after the commencement of the Act.”” This, however, is subject 
to an important proviso, which excludes the subsection (and so 
preserves control) if the person to whom the tenancy is granted 
“was immediately before the granting the tenant under a 
controlled tenancy,” and the premises comprised in the two 
tenancies are the same, or have at least part in common. 
This prevents the mere grant of a new contractual tenancy 
to a sitting tenant from having any decontrolling effect, and 
also guards against a mere “ reshuffling,” as where the tenant 
of three rooms surrenders his tenancy and takes a new tenancy 
of one of those rooms with two different rooms. But it does not 
extend to cases where a new tenancy is granted to the spouse of 
the sitting tenant, nor to cases where there is no identity 
between any part of the premises comprised in the old tenancy 
and the new. 


2. EFFECT OF DECONTROL 


Decontrol is not what it was. Hitherto the general rule has 
been that decontrolled premises are wholly freed from the 
Rent Acts. Premises decontrolled by s. 11 of the Act of 1957, 
however, remain fettered by the Acts for a gonsiderable period. 
There are two main heads :— 


(a) The three years’ rule for premiums ; and 
(b) The fifteen months’ rule for the general continuance 
of control. 


(a) Premiums 


By s. 13 (1), for three years from the commencement of the 
Act of 1957, the general premium provisions of the Rent Acts 
(i.e., the Act of 1949, s. 2) apply to any tenancy which ‘is 
excluded from the Rent Acts by reason only of rateable value 
or a new tenancy, whether or not also coupled with s. 12 (7) 
of the Act of 1920, which excludes tenancies at a rent less than 
two-thirds of the rateable value. This does not apply to the 
assignment of a tenancy granted before the commencement of 
the Act of 1957 which falls within s. 12 (7) of the Act of 1920 ; 
but otherwise it is perfectly general. 

In addition, these premium provisions are tightened up in 
two ways. First, s. 15 (1) invalidates any provision requiring 
rent to be paid in advance earlier than the beginning of the 
rental period for which it is payable, or (if the rental period is 
more than six months long) earlier than six months before the 
end of the rental period ; and by s. 15 (2), a fine not exceeding 
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£100 is prescribed for purporting to impose such a requirement. 
This provision does not apply to premises still controlled by 
the Rent Acts, or already excluded from those Acts by any 
other provisions ; it is confined to premises decontrolled by 
s. 11 of the Act of 1957, with or without s. 12 (7) of the Act of 
1920. But in such cases the landlord may not, e.g., require 
more than a week’s rent in advance from a weekly tenant, nor 
may he require a year’s rent under a yearly tenancy to be 
paid earlier than half-way through the year. 

Secondly, the premium provisions both of decontrolled 
premises and for premises remaining controlled are tightened 
up by extending them to requiring the making of any loan 
(s. 14 (1)). An agreement for such a loan is not invalidated, 
but any sum lent is repayable on demand, notwithstanding 
anything in the agreement (s. 14 (2)). 


DEED OF ARRANGEMENT : 
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These provisions as to premiums undoubtedly go some way 
towards meeting possible abuses. It may perhaps be doubted 
whether many landlords extorted premiums under the guise 
of loans, or whether the courts would, apart from legislation, 
have found themselves impotent in tearing the disguise of 
“Joan” from what was in truth a premium. But many 
practitioners will have encountered instances of rent being 
demanded (and, indeed, offered) for several years in advance ; 
and this is now prohibited. What is even more important is 
that for three years newly decontrolled premises do not become 
available for letting at a low rent and a premium ; landlords 
who are minded to escape the Rent Acts in this way must find 
another route. 

Next week I must turn to the fifteen months’ rule for the 
general continuance of controlover houses decontrolled by s. 11. 


INTEREST PAYABLE 


TO CREDITORS ? 


A potnt of construction of a deed of arrangement for the 
benefit of creditors which is of some general interest was 
decided by His Honour Judge Baxter at the Brentford County 
Court on 10th May, 1957, in Re C. H. and 1. W. Ware; ex 
parle The Trustee. The point, as to which there was no previous 
direct authority, concerned the question of whether, all 
creditors having been paid their debts in full, they were 
entitled also to be paid interest on such debts out of the surplus 
in the hands of the trustee. The deed, which was in a common 
printed form frequently used in transactions of this nature, 
provided that after payment of the costs of collection and 
realisation of the assets, trustee’s expenses and the debts of all 
creditors entitled in priority if the debtors had been on the date 
of the deed adjudged bankrupt, the trustee was “ to 
divide the residue of the . money rateably amongst the 
creditors in proportion to the amounts of their respective 
debts in like manner in all respects as the said money would 
be divisible under the law of bankruptcy if the debtors had 
been on and at the date hereof duly adjudged bankrupt 
according to the law of administration in bankruptcy of the 
joint and several estates of joint debtors.’’ Subject as above, 
any surplus was to be paid to the debtors according to the 
respective rights and interests affecting the same. 


In his judgment the learned judge referred to s. 33 (8) of the 
Bankruptcy Act, 1914, which provides as follows : 

“ (8) If there is any surplus after payment of the fore- 
going debts [i.e., all debts proved in the bankruptcy} it shall 
be applied in the payment of interest from the date of the 
receiving order at the rate of four pounds per centum per 
annum on all debts proved in the bankruptcy.” 

His Honour Judge Baxter then went on to refer to Re 
Rissik |1936) 1 Ch. 68, where a similar point was considered 
by Farwell, J. In that case, however, the deed was in 
somewhat different form and provided that after realisation 
the trustee was to “‘ pay and discharge rateably according to 
the laws of bankruptcy and in such preference or priority and 


by such dividends as the trustee shall think fit the debts due 
to the creditors and to pay the surplus if any to the debtor 
his executors administrators and assigns.’’ It was suggested 
by the creditors in Re Risstk that s. 33 (8) of the Bankruptcy 
Act, 1914, was imported into the deed by implication and that 
they were in consequence entitled to interest on their debts. 
Farwell, J., decided that this was not so and that if the trustee 
was to pay interest there must be an express or implied 
direction to do so in the deed so that the words “‘ according to 
the laws of bankruptcy ”’ related only to the preceding word 
‘“rateably ’ and were inserted so as to emphasise the direction 
that the payment of the debts was to be made in that manner. 
In Ware's case, Judge Baxter considered that Re Risstk 
showed that there is no overriding principle that, unless the 
deed contains an express provision, the creditors are not 
entitled to interest, but that there was no essential difference 
between the words in the present case and those used in 
Re Rissik. In Re Ware the trustee was to divide the money 
rateably according to the respective debts of the creditors. 
Debts did not, however, include interest unless expressly so 
stated, which was not the case here. The deed did nothing to 
assess the amount, of each debt and the use of the word 
‘“rateably ’’ was not apt to direct payment of interest out of 
any surplus there might be. If in some way the provisions of 
s. 33 (8) were to be considered as imported into the deed it was 
difficult to see how to apply the direction contained in that 
subsection requiring payment of interest as from the date of 
the receiving order. In the case of a deed of arrangement there 
was no receiving order nor was there in this deed any date 
inferred or imported by Parliament or by any rule of law which 
could be regarded as being the date of a receiving order. 

His Honour made a declaration that the trustee was not 
bound to pay interest to the creditors and that the surplus 
was returnable forthwith to the debtors. The costs of and 
incidental to the application were directed to be taxed as 
between solicitor and client and retained by the trustee out 
D.C.S.-J. 


of the moneys in hand. 





Mr. V. R. Batramian, Senior Puisne Judge of the High Court 
of the Northern Region of Nigeria, has been appointed Chief 
Justice, Sierra Leone. 


Mr. BerrisForD STANLEY TATHAM has been appointed on 
of the Conveyancing Counsel of the Supreme Court in succession 
to the late Mr. Thomas Keble Wigan. 
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Common Law Commentary 


ENABLED 


THE sophistical proposition that ‘‘ wherever one of two 
innocent persons must suffer by the acts of a third, he who 
has enabled such third person to occasion the loss must 
sustain it,” has tempted many a plaintiff by its plausibility 
into an unsuccessful claim. 

What is meant by “enabled’’? If I leave my door 
unlocked, do I “ enable ” a thief to make off with my property 
and thereby lose the right to reclaim it? If I sell a mana 
pistol, have I ‘‘ enabled” him to commit murder so as to be 
in breach of some duty? More particularly (in view of 
what follows), if I allow a stranger to have possession of my 
car have I “enabled’’ him to sell it without authority 
whereby I lose my right to reclaim it, and is my situation 
as owner any different if I allow him to have the registration 
book ? 

This question of the registration book of a car is constantly 
arising, and it has always been made clear that the registration 
book of a car is not a document of title. This is further 
emphasised by the notice printed on registration books, as 
follows: ‘Important. The person in whose name a vehicle 
is registered may or may not be the legal owner of the vehicle.” 

It was Ashurst, J., in Lickbarrow v. Mason (1787), 2 Term 
Rep. 63, at p. 70, who contrived the deceptive dictum in 
our first paragraph. Attempts to apply it usually or often 
result in the introduction of ‘“ negligence’ in relation to 
one’s own property as though one owed a duty to all the world 
not to be careless in its disposal or entrustment to others. 
The idea was rejected by the House of Lords in Farquharson 
Brothers & Co. v. King & Co. [1902] A.C. 325. Lord 
MacNaghten said that a defence founded on this proposition 
had no foundation in principle or authority, and Lord Lindley 
said that the proposition was “ far too wide.” - 

These views and the decisions on Ashurst, J.’s dictum 
were studied and applied afresh in Central Newbury Car 
Auctions, Ltd. v. Unity Finance, Ltd. {1956} 3 W.L.R. 1068 ; 
100 Sot. J. 927, but the result arrived at was not achieved 
without dissent. Denning, L.J., thought that there was 
an element of estoppel in the case of an owner allowing a 
stranger to have possession of his car and the registration 
book without making inquiries that could (in this case) have 
easily been made. 

The confidence trick in this case was perpetrated in the 
following manner. A man whose real name is not known for 
certain but who called himself, in the first instance, Cullis 
came to the plaintiffs’ showrooms offering to sell a Hillman 
car and to buy a Morris car that was for sale. The difference 
in their value was to be paid by a hire-purchase transaction, 
so that there was never intended to be any sale by the plaintiff 
company to Cullis. Cullis was “ very distinguished ”’ in his 
manner and said to be, by the witnesses, not the sort of person 
one would expect to be a rogue. It is hardly necessary to 
say that, in practice, rogues, or rather successful rogues, 
must necessarily be of that ilk. He persuaded the plaintiff 
company to let him have the Morris and its registration book, 


having completed the hire-purchase documents, and he 
drove away. 
Risky, not negligent 

In allowing this distinguished-looking stranger to take the 
car away without checking his bona fides, the plaintiff company 
were taking an unnecessary risk because the finance companies 
keep a register of cars on hire-purchase: had they been 
contacted they could have told the plaintiff company that 
the Hillman car they had taken in part-exchange was held on 
a current hire-purchase agreement. But it would be mis- 
leading to say that they had been “ negligent” in parting 
with the Morris car in this way, for they had merely been 
careless over their own property, and a man does not owe 
a duty to himself to be careful with his own property. 

It seems that our distinguished stranger, adopting the alias 
of Ashley to coincide with the last name on the registration 
book, drove to a distant town and sold the Morris in the name 
of Ashley for an open cheque, which he promptly cashed, 
and disappeared. The purchaser was a dealer who sold it 
on hire-purchase terms to one Powell through the defendant 
finance company. 

The action in Central Newbury Car Auctions, Ltd. v. Unity 
Finance, Ltd., was by the first dealers, who took the Hillman 
in part exchange for the Morris, against the finance company, 
who advanced the purchase price to Powell, and one of the 
main pleas of the defendants was that the plaintiffs had 
“enabled ’’ the rogue to perpetrate his fraud by allowing 
him to have the registration book and drive off with the 
car without making a very simple check through their finance 
company of the position with regard to the Hillman, which 
would have soon revealed that the stranger was a fraud 
using a false name, false address, and selling a car he did not 
own. But, as we have pointed out above, that type of argu- 
ment has no real basis because a man does not owe a duty 
with regard to his own property in that way. There was no 
estoppel against the plaintiffs to prevent their asserting their 
title to the Morris car. 


Intention to part with ownership ? 

Denning, L.J., dissented. The basis of his lordship’s view 
was that a distinction could be drawn between cases where 
a man intended to part with mere possession of goods and 
cases where he intended to part with not only possession 
but also ownership (as in the criminal law where larceny by 
a trick is distinguished from false pretences). His lordship 
thought that in this case the plaintiffs behaved as though 
they intended to part with the property in the car and so 
should not be entitled to recover the car (the property of 
course would go to the hire-purchase company with whom 
the rogue had entered into an agreement, but his lordship 
did not think that affected the matter). His lordship’s 
dissenting judgment is full of interesting points of argument 
and shows his usual forthright striving towards the justice of 
the particular facts, but it remains a dissenting judgment. 

L. W. M. 





DEVELOPMENT 


The Minister of Housing and Local Government has approved, 
with modifications, the development plan for the County Borough 
of Coventry. The plan, as approved, will be deposited in the 
Town Hall, Coventry, for inspection by the public. 
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PLANS 

The Minister of Housing and Local Government has approved, 
with modifications, the development plan for the City of Sheffield. 
The plan, as approved, will be deposited in the Town Hall, 
Sheffield, for inspection by the public. 
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POLES AND PYLONS 


RECENTLY, attention has been focused on the efforts of a 
farmer to prevent an electricity board placing a pylon upon 
his land. The question springs to the mind, therefore, on 
hearing of the farmer’s unsuccessful efforts to preserve the 
inviolability of his property, what poles and pylons and 
attendant wires can be erected upon and placed across the 
land of an unwilling owner or occupier ? 


Telegraph poles 

Broadly speaking, the owner or occupier can expect attack 
from two fronts: either from the Postmaster-General with 
poles and wires, or electricity boards with pylons and cables. 
He has a certain measure of protection against both. 

By ss. 2 and 6 (4) of the Telegraph Act, 1863, and s. 2 of 
the Telegraph Act, 1868, telegraph wires and posts may be 
put up and maintained over or upon any private property 
and, once there, can be altered or removed by the Postmaster- 
General. But a telegraph pole or cable may not be placed 
within ten yards of a dwelling-house, nor across any avenue 
or approach to such dwelling-house, without the consent 
of the occupier or, if none, the lessee or, if none, the owner. 
Neither may a telegraph pole or wire be placed across, under or 
along any land or buildings so as to interfere with any access to 
land or buildings, even if the cable is above the ground, 
without the consent of the owner, occupier or lessee, and in 
addition that of the street authority if applicable. If an 
occupier consents to the placing of a wire or post within 
ten yards of his property, when the property becomes vacant 
the lessee or owner can require the post or wire to be removed. 

If an owner objects to the erection of a telegraph pole 
upon his property or the placing of wires across it, the matter 
will be referred to the county court, and the court will only 
give its permission to the erection if it is satisfied that refusal 
would be contrary to the public interest. The court has 
regard to the amenities and value of the property in question 
and has power to impose conditions and restrictions in any 
order it makes. When a telegraph pole is erected on property, 
the owner has a right of compensation. A telegraph line 
may not be put over or across any land dedicated to the public 
without the consent of the person having the control or 
management of the land (Telegraph Construction Act, 1903, 

Electric pylons 


An area electricity board under the authority of the Minister 
of Power can compulsorily purchase under the Lands Clauses 
Acts any private property which it requires for its purposes, 
including the erection of pylons, and the Acquisition of 
Land (Authorisation Procedure) Act, 1946, is applicable to the 
purchase. Electricity boards can also purchase easements 
compulsorily over private property and can also compulsorily 
purchase the right to lay an electric line above or below any 
property and the right to repair and maintain the line without 
purchasing any other interest in the property under s. 9 (2) 
of the Electricity Act, 1947. An area board has power to 
enter private land and lay or replace any electric line in place 
of an existing electric line which has been lawfully placed 
in such land and can repair and maintain such line (Gasworks 
Clauses Act, 1847). In addition to the powers of compulsory 
purchase the area boards can also acquire wayleaves across 
private property. Under s. 22 of the Electricity Supply 


Act, 1919, a board may lay across, below or above any private 
land (except buildings, gardens or pleasure grounds) electric 


wires, and its representatives may enter the land to alter or 
repair the electric lines. The board must give twenty-one 
days’ notice of its proposals to the owner and, if he objects 
to the proposed wayleave or does not give his consent to it, 
the board must obtain the permission of the Minister of Power. 
The Minister can withhold or give his consent to the proposed 
wayleave and he can impose restrictions. The Minister must 
have regard to the amenities and value of the property 
in question and all parties have a right to be heard. If a 
wayleave expires, the board has the right to “hold over” 
on the same terms. Once the owner objects the procedure 
for the grant of a fresh wayleave is applicable. 

Formerly the local authority had a veto on any electric 
line above ground. Now if an electric line is to be erected 
above ground and it is neither in property in the sole ownership 
of the board or a service line necessarily erected above ground, 
the express consent of the Minister is necessary. The Minister 
will notify the local authority and the local planning 
authority and give them an opportunity of objecting. The 
Minister will normally make the order subject to the Overhead 
Line Regulations, which specify safety precautions. 

When boards do put up pylons and electric wires they must 
cause as little damage as possible and must make full com- 
pensation for any damage that is caused, the amount if 
disputed being settled by arbitration. A board may be 
liable for nuisance also, even if the work is authorised by 
statute and is performed without negligence (Shelfer v. City 
of London Electric Lighting Co. [1895] 1 Ch. 287): a board 
may also incur liability under the rule in Rylands v. Fletcher. 


Streets 

Under the Telegraph Act, 1863, if a street authority 
consents to the erection of telegraph posts and wires along or 
across a street, the Postmaster-General can lawfully place a 
telegraph line across or along any land or building adjoining 
or near to the street unless it is Crown property or land laid 
out for building or is land dedicated to the public or a pleasure 
ground. Notice must be given to the occupier of the property 
and, if he objects to the proposal, a statutory “ difference ” 
will arise which will be settled by a county court judge with 
appeal to the High Court. An owner or occupier or lessee 
can require the telegraph line to be at least 6 feet above his 
dwelling-house. 

Electricity boards have power under the provisions of the 
Gasworks Clauses Act, 1847, incorporated in the Electricity 
Act, 1947, to break up streets, courts, alleys and similar public 
places and the sewers and drains beneath them for the purpose 
of executing the boards’ works. The boards have power to lay 
lines under such streets and to repair and renew the lines. 
Either with the consent of the owners or under various local 
enactments or with the consent of the Minister, a board has 
power to break up private streets, railways and tramways, 
and to put up lamp standards and pillars in the streets. If 
the Minister gives his consent, the boards must notify the 
owners, who have the right to raise objections. The boards 
in exercising their powers must do as little damage as possible, 
and if they do not make good the damage they may be liable 
to passers-by for injuries sustained on account of the state of 
the street even if the highway authority has neglected to make 
good what the boards have undone. Under the Electric 
Lighting (Clauses) Act, 1899, the boards have power to alter 
or remove any pipes or lines lying beneath streets broken up 
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by them which interfere with the boards’ activities. Notice 
must be given to the owners before this is done. Alternatively, 
on notice from a board, the owners may themselves effect the 
alterations to the pipes or lines at the board’s expense. Any 
dispute will be settled by arbitration. 

Electricity boards have similar powers in relation to 
“controlled land” under the Public Utilities Street Works 
Act, 1950, as they have in relation to streets. Controlled 
land is land abutting on a street which either (a) belongs to 
the street authority, (b) is the subject of a compulsory purchase 
order by the street authority, or (c) lies between the street 
and an improvement line specified for widening the street. This 
does not authorise the boards to lay lines beneath buildings 
on such land unless the buildings are put up after the boards 
have commenced their works on the land. 


Interference with poles and pylons 


If trees overhang a private or public road so as to interfere 
with telegraph poles or cables, the Postmaster-General may, 
subject to compensation, byone month’s notice require the trees 
to be lopped. Electricity boards have similar powers where 
trees obstruct or interfere with the construction of lines or 
pylons. If the owner on notice from the board does not lop 
the trees within twenty-one days, the board may do the work 
itself, but it must cut the trees in a “‘ woodmanlike’”’ manner 
and make good any damage. The board must pay the owner’s 
expenses and any dispute will be referred to the Minister. 

Electricity boards have a right of subjacent support for 
works put up by them and can sue anyone causing damage to 
their works under a road or street by the excessive weight 
of traffic and also the appropriate highway authority for damage 
from repairing the highway. If anyone wishes to alter his 
property so as to interfere with any neighbouring telegraph 
posts or lines, notice must be given to the Postmaster-General, 
who must execute the necessary alterations within a reasonable 
time, any matter in dispute being referred to the county court 
for determination. 

Safety precautions 

By s. 14 of the Electric Lighting Act, 1882, magistrates 
may order the removal of an electric line which is above ground 
and is dangerous to the public safety. Electricity boards are 
liable for all accidents, damage and injury arising from their 
negligence and the negligence of those for whom they are 
responsible. If the accident arises out of some breach of a 
statute, the boards may be liable for accidental damage 
although it occurs without their negligence. When erecting 
pylons and cables on private land the boards must take 
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reasonable care to prevent injury to persons who they 
could reasonably foresee are likely to be injured through their 
negligence. Thus a company which put up an electric line 
across a private field was held liable for the injury to a child 
who crossed the field on a public footpath, climbed up a tree 
by the footpath and was electrocuted by a cable at the top 
of the tree (Buckland v. Guildford Gas Co. {1948] 2 All E.R. 
1086). An owner of premises is not liable for an accident 
which arises in his property through defective wiring unless 
he has been negligent, but he may be liable for nuisance 
arising from the negligence of an independent contractor 
(Spicer v. Smee [1946] 1 All E.R. 489). Under the Electric 
Lighting (Clauses) Act, 1899, a board must give seven days’ 
notice to anyone whose electric wires or signalling apparatus 
are likely to be affected by the board’s work ; any dispute will 
be referred to arbitration. 


Proceedings by the boards 


A person who breaks or throws down an electric line, pylon 
or lamp may be ordered by the justices to pay such sum as 
they think reasonable, but not exceeding £5, to the appropriate 
electricity board by way of compensation to the board. This 
is an alternative to an action in tort by the board, but such 
an action before the justices will lie against a person even if 
the damage caused was purely accidental (Burgess v. Morris 
(1897), 61 J.P. 553). Under s. 22 of the Electric Lighting 
Act, 1882, it is a felony to maliciously cut or injure any 
electric pylons or cables with the intention of cutting off the 
electricity supply, in addition to any offence under any other 
Act. 

Conclusion 


As can be seen, both the Postmaster-General and electricity 
boards have wide powers both for the extension of their 
interests and the protection of their property : an owner who 
hopes to resist the encroachment of pylons, telegraph poles 
and cables must necessarily be something of an optimist. 
Sometimes he can resist successfully. If, to be of any use, 
telegraph wires must cross, e.g., a drive to a dwelling-house an 
owner may effectively prevent the Postmaster-General from 
putting the offending poles and wires across his property. 
Against an electricity board the private property owner has 
less protection: the alana has inherited his 
powers, which are still to a certain extent fettered by the 
restraintsimposed by Parliament from the times when it guarded 
more watchfully the rights of private property owners. 

ee 


“THE SOLICITORS’ JOURNAL,” 13th JUNE, 1857 


On the 13th June, 1857, THE SoLiciTors’ JOURNAL reported the 
following observations in a House of Lords debate: ‘‘ Lord 
Lifford said he had the misfortune to be mixed up with a great 
number of trusts and he had learnt . . . the necessity . . . in 
some cases of placing property in the hands of the Court of 
Chancery, and thereby exposing it to the legal robbery of that 
court. In the case to which he especially referred there was 
very great ... delay connected with the appointment of a 
guardian toa minor. It was as impossible for the Lord Chancellor 
to be aware of all the iniquities of the various departments of 
his court as it was for the Emperor of Russia to be aware of all 
the evils . . . under the Russian police system. The present 
state of things was worse than... formerly. The evils arose 

. from want of a sufficient number of chief clerks at judges’ 
chambers. The Lord Chancellor protested against the language 


applied to the Court of Chancery. As to the delay in the appoint- 
ment of a guardian, though he was unacquainted with the 
particulars of the case, he was convinced that the blame did not 
rest with the court, but with those who represented the infant 
. He had often heard the Court of Chancery blamed for things 
which . . . were attributable to the fact that those who repre- 
sented the parties did not choose to bestir themselves . . 
It will be observed that the Lord Chancellor suggests that the 
delays . . . are probably attributable to ‘ those who represented 
the parties,’ that is, the solicitors; and this exactly agrees 
with what we remarked some few weeks ago that the solicitors 
were sure to be blamed for the delays, and therefore should 
bestir themselves to find out the real cause of them. As might 
be expected, the complaints which reach the Lord Chancellor 
are not loud, nor does he view the emergency as very pressing.” 
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FIRE INSURANCE 


A WELL-KNOWN book of precedents states, somewhat blandly, 
that it is generally not usual for a lessee to enter into a 
covenant to insure against fire when the term is less than 
seven years. It is, no doubt, right to say that the longer the 
term of a lease, the more onerous its provisions are likely 
to be from the lessee’s viewpoint, long leases being in the 
nature of investments designed to yield fixed incomes. But 
I do not know why the line should be drawn at seven years, 
and now that so many tenancies are of an unpredictable 
duration, no good purpose is served, in my submission, by 
the distinction. 

The attitude of the Legislature, as reflected by the provisions 
of the Agricultural Holdings Act, 1948, does not appear to 
be one which favours placing the burden upon the tenant. 
The “matters for which provision is to be made in written 
tenancy agreements” (such as may be determined by 
arbitration when there is no written agreement covering the 
matter) include “a covenant by the landlord in the event of 
damage by fire to any building comprised in the holding to 
reinstate or replace the building if its reinstatement or 
replacement is required for the fulfilment of his responsibilities 
to manage the holding in accordance with the rules of good 
estate management, and... a covenant by the landlord 
to insure all such buildings against fire’’ (s. 5, Sched. I, 
para.7). The Agriculture (Maintenance, Repair and Insurance 
of Fixed Equipment) Regulations, 1948, deemed to be incor- 
porated in the tenancy except in so far as there is a written 
agreement to the contrary, obliges the landlord to keep the 
farmhouse, cottages and farm buildings insured to their full 
value against loss or damage by fire and to execute all works 
of repair or replacement to the farmhouse, etc., necessary 
to make good damage by fire, being damage not due to the 
wilful act or negligence of the tenant ; obsolete fixed equip- 
ment is excluded (s. 6, and paras. 2 and 14 (1) of the 
regulations). So one might say that the official view is that 
insurance is a good thing, but that the party bound to repair 
should bear its cost. Such a view could be said to be in 
harmony with the cuius est dominium eius est periculum 
maxim. 

Effect of liability to repair 

What is, of course, not unusual is to qualify a repairing 
covenant by excluding liability for damage caused by accidental 
fire, which may well be due to the pronouncement of Coke 
on the law relating to waste; after telling the reader that if 
meadow or marsh be surrounded suddenly by the rage and 
violence of the sea, occasioned, etc., without any default in 
the tenant, “there is no waste punishable,” he states: 
‘ Burning of the house by negligence or mischance is waste” 
(the inconsistency extends to the spelling). This may have 
occasioned the enactment of s. 83 of the Fires Prevention 
(Metropolis) Act, 1774, obliging the governors of an insurance 
office ‘‘ upon the request of any person interested " to cause 
insurance moneys to be laid out on rebuilding. The section 
was held in Ex parte Gorely ; re Barker (1864), 34 L.J. Bk. 1, 
to apply to the whole country ; but it is not altogether easy 
to interpret, and successful operation depends upon a request 
being made, which may explain why Leeds v. Cheetham (1827), 
1 Sim. 146 (no “ equity ’’ to compel landlord) remains good law. 
But the most important feature of the section, for present 
purposes, is its proviso: “no contract or agreement made 


between landlord and tenant shall be hereby defeated or 
made void.”” The case mentioned and Lofft v. Dennis (1859), 
1 E. & E. 474, have shown that the tenant’s liability to repair 
is not affected by the fact that the landlord has actually 
received the insurance money. 


Ancillary covenant 


What one would expect to find would be some illustration 
of the doctrine of subrogation, the landlord's insurers enforcing 
the covenant, but such seems to be lacking. Mention may be 
made, however, of Enlayde, Ltd. v. Roberts [1917] 1 Ch. 109, 
which, together with Upjohn v. Hitchens ; Upjohn v. Ford 
(1918) 1 K.B. 171, illustrate both subrogation and the effect, 
on liability to repair by one party, of a covenant to insure 
by the other. 

Both cases arose out of fires caused by incendiary bombs 
dropped from airships in World War I. In Enlayde, Ltd. v. 
Roberts the plaintiff underlessees were bound (as assignees 
of the term) (i) to keep the property in repair except in case 
of destruction or damage by fire, and (ii) to repay to the 
(mesne) lessor, the defendant, sums paid by her in keeping 
the premises insured against loss or damage by fire; the 
defendant had covenanted (i) to keep the premises insured 
against loss or damage by fire, and (ii) in the event of 
destruction or damage by fire to lay out the insurance money 
in rebuilding or reinstating, making good any insufficiency 
out of her own moneys. Under the head lease, the defendant 
was bound to insure against fire and (it appears) to keep the 
property in repair. And she had taken out a policy in the 
joint names of the head lessors, the defendant herself, and 
the plaintiffs ; but a policy which did not cover damage by 
foreign enemy. The head lessors, however, insured against 
damage by enemy aircraft—in their own names only. And 
when the premises were destroyed by an incendiary bomb, 
the head lessors collected the money from their insurers. 
Those insurers then stipulated for subrogation: they were 
to be left entitled to enforce such rights as the head lessors 
had ; and they did in fact bring an action against the mesne 
lessor, which was stood over pending the result of the under- 
lessees’ claim. This was just a claim for failure to insure in 
accordance with the terms of the covenant, and Sargant, J., 
held that it was impossible to read that covenant as limited 
to such fires as were in contemplation of the parties when the 
underlease was granted. 

But what Sargant, J., did not accept was an argument that 
the covenants to insure and to reinstate were correlative and 
co-extensive. He did, however, say in the course of his 
judgment: ‘‘It may be, although I do not say that it is 
the case, that the defendant had sufficiently discharged the 
mere covenant to insure by insuring against loss and/or 
damage by fire to the extent to which she actually did insure. 
I do not think that this is the right construction, but even 
if it were, it would by no means follow that the lessor would 
not be liable to make good, out of her own pocket, any 
amount which was not provided for in the result by the 
insurance which was actually effected.”’ 

And in Upjohn v. Hitchens, which decided that a policy not 
covering enemy action satisfied the covenant concerned 
because that covenant insisted on insurance being with named 
insurers who never did insure against war risks, Roche, J., 
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pointed out that the above passage was not the basis of 
Sargant, J.’s decision, and that in that decision the obligation 
to insure had been treated as ancillary to the obligation to 
reinstate, not the other way round. 

But, as Sargant, J., also observed in his judgment, it is 
more often that the lessee is the person responsible for 
insurance. And while it might be too much to say that 
provision for abatement or suspension of rent is a common 
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feature of modern leases, it is certainly very often inserted, 
and (possibly because—or perhaps although—differences are 
to be settled by arbitration) does not appear to have occasioned 
difficulties. Its importance was adverted to in Manchester 
Bonded Warehouse Co. v. Carr (1880), 5 C.P.D. 507. What 
has given rise to difficulties is so-called ‘‘ double insurance,”’ 
a meet subject for another article. 
R. B. 


HERE AND THERE 


TAKING THE COUNT 
It is obviously a tricky thing trying to get one’s own back 
on the court. Missiles provide a glorious but momentary 
relief or relaxation of tension. Boots, tomatoes, eggs, 
brickbats have at different times been propelled in the 
direction of judicial majesty, usually ineffectively and with 
an aim rendered uncertain by strong emotion. But these, 
as a means of self-vindication, defeat their own end by reason 
of the scale of the retribution which they inevitably attract. 
Verbal repartee, or answering back, can be more satisfactory 
but is an instrument only for the highly skilled, requiring 
iron self-control, an impeccably respectful demeanour and 
an absolute mastery of the double-edged phrase. Accordingly, 
it is worth noting when someone invents an entirely new 
method of teasing the court and apparently gets away with 
it. If you or I were fined £1 for parking a car too close to a 
zebra crossing we should shrug our shoulders, hand over a 
note and thank heaven that in terms of a depreciated 
currency the penalty was as light as it was. We should not 
invent a ritual for the occasion. We should not, for example, 
go to court in a kilt supported by red, white and blue cross- 
pieces, adding an open-necked shirt, knee-high suede boots 
and a scarlet beret. It would not be illegal if we did, but 
even among the most elaborate bloomings of neo Teddy Boy 
fashions it would smack of the ostentatious and in a court of 
justice it would border upon the bizarre, even if no rule of 
court had been actually framed to forbid it. Similarly, we 
should hardly ride to court on a “ penny-farthing”’ bicycle, 
even though they have not been legislated off the roads : 
nor, having arrived at our destination, should we insist on 
paying our {1 fine with a bag full of farthings. Does it seem 
fanciful to suggest that we might so act? Well, someone 
has actually done it at Southend. At first the chairman of the 
court refused to permit payment in that form, but eventually 
it was accepted. It took two police sergeants, a woman 
police officer and a clerk ten minutes to make the count 
of 960 farthings and eventually it was found that there was 
overpayment by five and a Canadian threepenny piece. 
So honour was satisfied, and for honour who would grudge a 
little bit of trouble? Incidentally, one admires the deliberate 
majesty of the calculation of the two sergeants, the woman 
police officer and the clerk who (if my own calculation is 
correct) were counting at the rate of 24 farthings a minute 
each, unless it was that they divided the duties of count, 
recount and audit. 
WHO’S WHO ? 

THE social and professional implications of the great case 
of the solicitor, the client, the wig and the question of identi- 
fication are (despite the hilarious “crazy gang” aspect of 
the affair) basically too serious for light-hearted treatment. 
In the hare-and-hounds game of the criminal law it is by no 


means easy to draw the line precisely between the subterfuges 
which are admissible for the hare and those which are 
inadmissible. How far may he go in putting the hounds off 
the scent in the matter of identification? It is an old and 
recurring question and the “ Life of Mr. Justice Hawkins’’ (who 
both as advocate and judge had an intimate and curious 
knowledge of Victorian criminal tactics) provides a notable 
example of how it has sometimes been answered. There had 
been a fatal prize-fight on Frimley Common and the victor 
was wanted for manslaughter. A sporting peer was prepared 
to finance the defence and the solicitor instructed (‘a ready 
witted and voluble man,” says Hawkins, who was retained) 
sought advice whether or not it would be more advisable 
for his client to surrender to take his trial at the next 
Guildford assizes or to wait till the following assizes, when 
he would be better recovered from the effects of the battering 
he had received. Hawkins answered that his battered 
appearance would be pretty clear evidence of identity 
and he would most likely be convicted if he were tried at 
once. The solicitor said that that was just what he had 
thought and he had advised his man to wait till the later 
assizes. Next he asked, “ Would it be proper for my client 
to show his respect for the court and dress in a becoming 
manner, or should he appear in his everyday clothes as a 
working bricklayer, dirty and unwashed?” Hawkins 
replied that he should scrupulously respect the dignity of the 
Bench and appear as becomingly attired as possible. ‘ That 
was all I said,” he emphasised in his autobiography. “1 
impressed upon the attorney that his client should abstain 
from any appearance of attempting to déceive the judge... . 
I added, ‘ The judge is too shrewd to be taken in.’ After 
thus duly impressing upon him the importance of quiet 
behaviour, I suggested that any costume other than that of a 
man when actually engaged in a fight might throw some 
difficulty in the way of a young and inexperienced country 
constable identifying him.’”” (Only one policeman had seen 
him.) The attorney worked hard, and when the defendant 
appeared in the dock he looked something like a young 
clergyman, all in black, wearing a long frock-coat, fitting from 
his neck almost to his heels. His hair, formerly short and 
stumpy, was now long and shiny and carefully brushed over 
both sides of his forehead. He looked like a very tame 
curate. Hawkins, though considerably taken aback, fought 
the issue of identification, emphasised every doubt, and, 
despite a hostile summing-up by the famous Mr. Baron Parke, 
won an acquittal. The incident shows how hard it is to draw 
the line between fair and foul in the defender’s art. 


RICHARD ROE 





Mr. M. D. Lyon, Chief Justice, Seychelles, has been appointed 
a Puisne Judge, Uganda. 
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BY 


GOVERNMENT DEPARTMENTS 


Divorce Registry, 
Somerset House, 
Strand, 
London, W.C.2. 


Registray’s Circular, 
6th June, 1957. 


Arrangements have been made whereby the address of a 
husband, if contained in social security records held centrally by 
Government Departments, may be disclosed to the court for the 
assistance of a wife seeking to obtain or enforce an order for 
alimony or maintenance for herself or the children. 

Requests for such information will be made officially by the 
registrar or district registrar, who must be satisfied that the 
wife has made every reasonable effort to find her husband’s 
whereabouts by other means. She should, for example, have 
asked his close relatives: but she should not be required to 
incur the expense of employing enquiry agents. 

The request, in addition to stating (or enclosing) the information 
mentioned below should certify either that— 

(a) an order is in existence but cannot be enforced because 
the husband cannot be traced ; 


or 

(b) the wife has filed or issued a notice, petition or originating 
summons containing an application for maintenance which 
cannot be served because the husband cannot be traced. 


“ce ” 


[The expression “‘ maintenance ”’ should be used for all forms 
of periodical payment. | 

The department most likely to be able to assist is the Ministry 
of Pensions and National Insurance, whose records are the most 
comprehensive and complete. The possibility of identifying 
one man amongst so many will depend on the particulars given. 
An address will not be supplied by the Ministry unless it is 
satisfied from the particulars given that the record of the man 
has been reliably identified. 


The petitioner’s solicitor should therefore be asked to supply 
as much as possible of the following information about the 
husband : 


(i) National Insurance number. 
(ii) Surname. 
(iii) Christian (or fore-) names in full. 
(iv) Date of birth (or, if not known, approximate age). 
(v) Last known address with date when living there. 

(vi) Any other known address(es) with dates. 

(vii) If the man is a war pensioner, his war pension number and 

service particulars (if known). 

Inquiries should be sent by the registrar to :-— 

The Liaison Officer, 
Records Branch, 
Ministry of Pensions and National Insurance, 
Newcastle-on-Tyne. 

Records held by other departments are less likely to be of use, 
either because of their limited scope or because individual records 
cannot readily be identified. If, however, the circumstances 
suggest that the address may be known to another department, 
application may be made to it by the registrar, all relevant 
particulars available being given. 

When the department is able to supply the address of the 
husband to the registrar, it will be passed on by him to the wife’s 
solicitor (or, in proper cases, if she is acting in person to the wife 
herself) on an undertaking to use it only for the purpose of the 
proceedings. 

Nothing in this circular affects the service of petitions which 
do not contain any applications for maintenance, etc. The 
existing arrangements, whereby the Ministry of Pensions and 
National Insurance will at the request of the solicitor forward a 
letter by ordinary post to a party’s last known address, remain in 
force in such cases. 

B. Lone, 
Senior Registrar. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “‘ The Solicitors’ Journal’’] 


Betty’s Cafes, Ltd. v. Phillips Furnishing Stores, Ltd. 


Sir,—We think your references to the above case in the 
Landlord and Tenant Notebook in your issue for the 25th May 
last might give your readers the impression that there was to 
be no appeal to the House of Lords in this case. So that there 
should be no mistake, perhaps you would be good enough to 


allow us to give general notice that the plaintiffs have lodged an 
appeal from the decision of the Court of Appeal. 

Your contributor appears to have overlooked that the Court 
of Appeal indicated they wished Mr. Justice Danckwerts to give 
his decision on the matter they referred back to him before they 
granted leave to appeal to the House of Lords. 


London, W.C.2. Warp, Bowie & Co. 


SOCIETIES 


THE SOLICITORS’ MANAGING CLERKS’ ASSOCIATION: JUNIOR CLERKS’ COURSES, 1956-57: 
DISTRIBUTION OF PRIZES 


On 14th May, 1957, a small but distinguished company 
assembled in the council room at the association’s offices to be 
received by the president of the association prior to the distri- 
bution of prizes to successful students of the 1956-57 courses. 
Amongst those present were: E. F. QO. Henriques, Esq., O.B.E., 
M.A., and A. C. Anciaume, Esq. (Messrs. Bartlett & Gluckstein) ; 
Hyman Stone, Esq., LL.M. (Messrs. Jacobson, Ridley & Co.) ; 
J. N. Pyle, Esq. (Messrs. Barlow Lyde & Gilbert); H. Y. 
Anderson, Esq., M.B.E. (Messrs. W. H. House & Son, Sevenoaks) ; 
C. G. Porter, Esq., and R. G. Mayberry, Esq. (Messrs. Keynolds, 
Gorst & Porter); H. Ragol Levy, Esq., LL.B. (Lond.), R. E. 
Hobson, Esq. (Courtaulds, Ltd.) ; A. W. Booth, Esq., E. C. Coles, 
Esq., D. C. Bowhill, Esq., and H. J. Elliott, Esq. (vice-presidents 
of the association), members of the Council (lecturers and 


invigilators) and the hon. secretary of students classes. The 
hon. secretary of the association regretted his inability to be 
present owing to the indisposition of Mrs. Griffiths. 

Addressing the assembled company in brief speeches the 
president and the hon. secretary of students classes emphasised 
the value of the certificates awarded by the association and 
suggested that employers would find it worth their while to give 
preference and special consideration to holders. Mr. Henriques 
and Mr. Stone replying, thanked the president for the associa- 
tion’s hospitality and acknowledged the value to the profession 
of this work sponsored by the association, although they were not 
previously aware of the planned nature and extent of the courses 
on which the certificates of proficiency are founded. 
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When testators ask 
your advice.... 


Please remember 
St. Dunstan’s 


For your convenience a specimen form of bequest 
is appended : 

“I GIVEto St. Dunstan’s, the Organisation for men and 
women blinded on war service, whose headquarters are at 
191, Marylebone Road, London, for its general purposes 
the SUM Of £..eccnenennne free of duty, the receipt of the 
Honorary Treasurer or the Secretary for the time being 
of St. Dunstan’s to be a good discharge for the same.” 


St. Dunstan’s continues to rely entirely on voluntary 
funds and has not been taken over under the National 
Health Service. 


For further particulars write te 
SIR IAN FRASER, M.P. (Chairman) 
St. Dunstan’s, 1 South Audley Street, London, W.1 
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St. Dunstan’s is registered in accordance with the National Assistance Act, 1948 





The man 


you pay.... 


If your clerk has no pension depend 
upon it he would be interested to consider 
the problem with you. Over 1,100 firms 
are now contributing to a _ pension 
scheme at competitive rates. The 
results, in terms of staff loyalty and all 
that this can mean to a firm, are more 
than worth the outlay. Apply to: 


The Secretary ————-_— PEN: 


THE SOLICITORS’ CLERKS’ PENSION FUND 
2 Stone Buildings Lincoln's Inn, London, W.6.2 


— Telephone CHA 6913 
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Year by year 


.. the Halifax progresses steadily in 
strength and security. Its 136 Branches 
and 650 Agencies provide that courteous, 
efficient and personal service which is the 


result of over a century’s experience. 


ASSETS OVER £309,000,000 
RESERVES £12,500,000 
LIQUID FUNDS £56,000,000 


The Halifax is a national organisation 
renowned for the help it gives to those seeking 
advice and assistance on matters relating to 
Saving, Investing and House-purchase. 


HALIFAX BUILDING SOCIETY 


Head Office: HALIFAX, Yorkshire 
London Office: 51/55 Strand, W.C.2 
City Office : 62/64 Moorgate, E.C.2 
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The only Society supporting 
missionary and relief work 
in the lands of the Bible 


THE BIBLE LANDS 
MISSIONS’ AID SOCIETY 


(founded by the 7th Earl of Shaftesbury with the Lord 
Kinnaird as its first Treasurer over 100 years ago) 


needs 
Legacies Subscriptions Donations 


Missions receive grants : special funds 

are opened for victims of earthquake 

and similar catastrophes in the lands of 
the Bible 


ENDOWMENTS 


can be made for children in Homes, 
Orphanages, Hospitals and Schools 





Information gladly supplied by the Hon. Secretary, 
230AE COASTAL CHAMBERS, 172 BUCKINGHAM PALACB 


RoapD, LoNnpDon, S.W.1 


Chairman - = Dr. IRVONWY MORGAN, M.A. 
Hon, Treasurer - HE Rev. DAVID S. T. IZZETT, M.A. 
Patron, Rev. Dr. WESTON H. STEWART, C.B.E., D.D., Bishop in Jerusalem 


PROTESTANT - NON-DENOMINATIONAL 

















Please mention “ THE Soticitors’ JOURNAL ”’ when replying to Advertisements 
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NOTES OF CASES 


The Notes of Cases in 


this issue are published by arrrangement with the 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Chancery Division 


LANDLORD AND TENANT ACT, 1954: BUSINESS 
PREMISES: FIXED AND GENUINE INTENTION TO 
RECONSTRUCT 
Betty’s Cafes, Ltd. v. Phillips Furnishing Stores, Ltd. 
Danckwerts, J. 4th April, 1957 

Adjourned summons. 

The tenants of business premises applied pursuant to the 
Landlord and Tenant Act, 1954, for a new lease. The landlords 
opposed under s. 30 (1) (f) of the Act on the ground that they 
intended to demolish and reconstruct the premises. Plans had 
been proposed but no formal resolutions of the board had been 
passed until the hearing of the application was in progress 
before Danckwerts, J., when, on 23rd April, 1956, it was resolved : 
(1) That in the event of the landlords obtaining possession of 
the premises from the tenant on the termination of the current 
tenancy, the works detailed in an architect’s specification, 
dated January, 1955, and plan should forthwith be carried out 
and that expenditure of up to £20,000 upon such works be 
approved ; (2) That counsel appearing for the landlords be 
authorised to give an undertaking either to the court or to the 
tenants that the above-mentioned works would be carried out as 
soon as was practicable in the event of possession being so 
obtained. Danckwerts, J., held ({[1956] 1 W.L.R. 678; 100 
Sot. J. 435) that the resolution was out of time and ineffective, 
as the relevant date for determining the existence of the 
landlords’ intention was the date of service of the notice of 
opposition. On appeal, the Court of Appeal ({1957} Ch. 67 ; 
100 Sov. J. 946), by a majority, held that the landlords might 
prove the necessary fixity and genuineness of intention at any 
time down to the making of the order, and remitted the applica- 
tion to Danckwerts, J., to determine whether the resolution 


of fixity and genuineness. 
DANCKWERTS, J., said that the mere fact that the landlords 
found themselves driven to carry out the works because otherwise 
they saw the case would go against them was not necessarily 
evidence of a lack of genuine intention to carry out the works. 
Moreover, it was to be observed that in the present case the 
works which were adopted were precisely the kind of works 
which would be required by the landlords on obtaining possession 
of the premises in order to use the premises for the purposes of 
their own business, and the fact that the works were of this 
type was some evidence of a genuine intention. Therefore, by 
reason of the decision of the majority of the Court of Appeal, 
the resolution which was not too late might none the less be a 
genuine exhibition of intention to carry out the construction as 
required by the terms of the Act. The course the case had taken 
showed in an extreme manner the unfairness and undesirability 
of the landlords being able suddenly to alter their position at 
the last moment in this manner; but his lordship was faced 
with the law as it was laid down for him, and he had to apply 
it and hold that the resolution of 23rd April, 1956, showed a 
genuine intention to carry out these works and the offer of the 
undertaking necessarily involved a fixity of purpose which 
satisfied the observations which had been made by the courts 
in various cases. Accordingly, the passing of the resolution on 
23rd April, 1956, was effective and, therefore, the application for 
a new tenancy must fail. Application for new tenancy refused. 
APPEARANCES: Lionel Blundell and C. B. Priday (Clifford 
Turner & Co.); J. P. Widgery (Ward, Bowie & Co., for Booth 

and Co.,, Leeds). 
{Reported by J. D. Pennincton, Esq., Barrister-at-Law] 


WILL: SUCCESSIVE INTERESTS: DISCLAIMER : 
ACCELERATION: DISPOSAL OF INTERMEDIATE 
INCOME 
In re Hatfeild’s Will Trusts; Hatfeild and Another v. 
Hatfeild and Others 
Harman, J. 17th April, 1957 

Adjourned summons. 
The testator, by his will made in 1938, devised his freehold 
property known as the Hatfeild Estate to his cousin Herbert 


{1 W.L.R. 799 


Hatfeild for life, with remainder to Herbert’s sons successively 
in tail male with remainder to the testator’s cousin Aubrey 
Hatfeild for life with remainder to Aubrey’s sons successively in 
tail male, with remainder to the testator’s cousin Cuthbert 
Hatfeild in fee simple. The testator gave his residuary real and 
personal estate to his trustees upon trusts for sale and conversion 
for his grand-nephews and grand-nieces. He died in 1941. In 
August, 1942, the executors assented to the Hatfeild Estate 
vesting in Herbert, who died in April, 1950, without issue. On 
11th August, 1950, Aubrey disclaimed his interest under the will, 
having as yet had no son, Cuthbert Hatfeild died on 11th June, 
1951, and his personal representatives were the first three 
defendants to this summons. The Hatfeild Estate was sold and 
was now represented by gilt-edged stocks and cash now held 
in the names of the plaintiffs as trustees. The fourth and fifth 
defendants were appointed additional trustees of the will and 
represented residue. The questions raised by this summons, 
which was issued by the plaintiffs as trustees for the purposes of 
the Settled Land Act, 1925, of the settlement created by the will, 
were: (1) whether, having regard to the disclaimer by Aubrey, 
the income of the Hatfeild Estate and the investments for the 
time being representing the same, as from the death of Herbert 
until the expiration of twenty-one years from the testator’s 
death or until a son was born to the plaintiff Aubrey, or until 
his death without having had a son, (a) ought to be paid to the 
personal representatives of Cuthbert as part of his estate, or 
(b) ought to be accumulated and the accumulation held on trust 
for the first or only son who might be born to Aubrey or if there 
were no such son ought to be paid to the personal representatives 
of Cuthbert, or (c) ought to be paid to the trustees of the residuary 
estate of the testator; (2) that the destination of the income 
for the period after the expiration of twenty-one years from the 
date of death of the testator until such time as a son should be 
born to Aubrey or until his death without having had a son should 
be determined. 

HARMAN, J., said that the plaintiffs were content to admit 
that, before the passing of the Law of Property Act, 1925, there 
would or might have been an acceleration because a contingent 
specific devise of property did not in those days carry the inter- 
mediate income before it vested, being in this respect unlike a 
contingent future devise of residue, to which Countess of Bective v. 
Hodgson (1846), 10 H.L. Cas. 656 applied. On this footing they 
said that s. 175 of the Law of Property Act, 1925, had altered the 
law. This was, they said, ‘‘a contingent or future specific devise 
of property,’ the contingency being the birth of a son to Aubrey ; 
and so far they were right. They nevertheless still had to satisfy 
him that they could surmount the exception at the end of the 
section of income ‘‘ otherwise expressly disposed of.’’ Both sets 
of defendants argued that the income was so expressly disposed 
of, but the representatives of Cuthbert claimed that the remainder 
to him was accelerated, and the representatives of residue claimed 
that there was no acceleration but an effective disposition by the 
residuary gift in their favour. There could be no doubt that, 
as a general rule, the effect of a disclaimer of the particular estate 
was to accelerate the estates in remainder. This was stated by 
Warrington, J., in Im re Scott [1911] 2 Ch. 374; that case was 
the high water mark of the cases supporting the claim of the 
residuary devisees. The limitations here were legal and the 
question was whether he should follow Jn ve Scott. In his 
judgment that case was no longer binding, the 1925 legislation 
having swept aside distinctions of that kind between legal and 
equitable limitations. The question, therefore, was whether, as 
a matter of construction of this will, the ordinary rule as to 
acceleration applied. This rule was, of course, one of construction. 
The words “‘ with remainder’’ had always been construed as 
showing that the subsequent estate arose upon the cesser of the 
prior estate, which, though expressed as “an estate for life,” 
might fail before the death of the life tenant for various reasons ; 
and consequently the ordinary rule applied. There had been 
thus a complete disposition of the estate, each interest arising on 
cesser of a prior interest, and there was no gap into which s. 175 
of the Law of Property Act, 1925, could intrude, the income 
being otherwise specifically disposed of. This was enough to 
dispose of the claim on behalf of unborn infants and he need not 
consider whether s. 175 had any application to unborn persons. In 
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the circumstances the second question did not arise and he 
proposed to declare that the income pending the birth of a son 
to Aubrey was payable to the personal representatives of Cuthbert. 
Declaration accordingly. 


APPEARANCES: J. A. Plowman, Q.C., and G. D. Johnston 
(Rivington & Son); B. L. Bathurst, Q.C., and C. J. Slade (Payne, 
Hicks Beach & Co.) ; P. Ingress Bell, O.C., and G. M. Parbury 
(Rivington & Son). 


(Reported by Mrs. Ingngz G. R. Moses, Barrister-at-Law) [3 W.L.R. 28 


WILL: RESIDUARY GIFT: WHETHER VOID FOR 
UNCERTAINTY 


In re Eden, deceased ; Ellis v. Crampton and Others 
Wynn Parry, J. 16th May, 1957 
Adjourned summons. 


By his will dated 22nd August, 1908, a testator directed his 
trustees to divide “ the remainder of the residue ’’ of his estate 
in such shares or sums as the trustees should in their absolute 
discretion decide among the persons who should at the date of 
the death of the testator’s wife be employed by or who should 
have previously been in the employment of the testator’s company, 
or in the service of the testator or his wife. The trustees, in 
determining the proportions to be paid to such employees or to 
their wives or children, were to have regard to the length and 
nature of their service. The testator died on 2nd October, 1909. 
His wife died on 22nd October, 1936, and after her death inquiries 
were made of her executors by the plaintiff, the trustee of the 
testator’s will, as to the persons who would qualify to benefit 
under the will, and a provisional list drawn up. On 14th January, 
1949, a statement of the disposition was published in a local 
newspaper and further claims were received. In January, 1954, 
relevant notices were inserted in the London Gazette and seven 
local newspapers in order to complete a list of persons qualified 
to benefit under the disposition, but no claims were made. 
The plaintiff now sought to determine by originating summons 
whether the direction contained in the will of the testator failed 
for uncertainty or whether it constituted a valid and effective 
trust. 


Wynn Parry, J., said that it was primarily a question of 
fact whether or not, on the evidence, it could be said that it 
would be impossible for any inquiry to ascertain the whole range 
of objects eligible for selection. Undoubtedly, in view of the 
terms of the gift, considerable difficulty was likely to be encoun- 
tered in ascertaining the whole of the objects; but, as the 
authorities showed, mere difficulty was not to be treated as a 
ground for regarding the gift as invalid. It was a matter of 
degree, and it was only when one reached a conclusion on the 
evidence that it was so vague, or the difficulty was so great 
that it must be treated as virtually incapable of resolution, 
that one was entitled to say that a gift of that nature was void 
for uncertainty. In considering what answer should be given 
to the question, it was necessary to review the evidence, not so 
much with a view to saying that it demonstrated that at the 
material date the whole range of objects eligible for selection 
was ascertained, but rather with a view to seeing whether it 
demonstrated beyond peradventure that it was impossible to 
ascertain the range of objects at that date. The evidence was 
contained in an affidavit which stated that the executors had 
made certain inquiries and they had in certain cases been able to 
draw up provisional lists. But it also clearly showed that the 
inquiries had been far from exhaustive and had not proceeded 
to anything like the extent that would be required in an inquiry 
directed by the court. Any inquiry, whether by the trustees 
or by the court, would have to be, in view of the language of this 
gift, of a very wide nature, and it might well be that a large part, 
even the whole of the funds available, would be consumed in the 
inquiry. To say the least of it, that would be unfortunate, but 
that could not of itself constitute any reason why such an inquiry, 
whether by the trustees or by the court, should not be under- 
taken. Looking at the relevant paragraphs of the affidavit, 
his lordship was not convinced that it would be impossible to 
ascertain the complete range of objects, and he was not prepared, 
therefore, to say that the gift was invalid on the ground of 
uncertainty. Declaration accordingly. 
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APPEARANCES: Milner Holland, QO.C., and Hubert Rose 
(Steadman, Van Praagh & Gaylor, for Robert Barber & Sons, 
Nottingham); J. A. Plowman, Q.C., W. J. C. Tonge, G. D. 
Johnston, J. H. Hames and C. A. Settle (Taylor, Jelf & Co., for 
Shacklock, Bosworth & Hooton, Sutton-in-Ashfield) ; Denys B. 
Buckley (Treasury Solicitor). 

(Reported by J. D. Pennincton, Esq., Barrister-at-Law) [1 W.L.R. 788 


Queen’s Bench Division 


WEIGHTS AND MEASURES: CONVICTION OF 
COMPANY: LIABILITY OF MANAGER: “ ACTUAL 
OFFENDER ” 


Melias, Ltd. v. Preston and Another 
Lord Goddard, C.J., Hilbery and Devlin, JJ. 24th May, 1957 
Case stated by Royal Leamington Spa justices. 


The appellants were convicted of three offences under s. 4 (2) 
of the Sale of Food (Weights and Measures) Act, 1926, for having 
in their possession for sale certain pre-packed articles of food, 
namely, thirteen packets of lard, ten packets of dried peas and a 
packet of butter, which should have been, but which were not, 
made up in one of the quantities specified in the section. It was 
contended that the penalties should be imposed, not on the 
appellants, but, in accordance with s. 12 (5), on the actual offender, 
who was the manager of one of their shops. The lard and the 
peas were prepared for sale by the manager, but when the goods 
were checked by an inspector of weights and measures the 
manager was absent. The butter was not prepared for sale by 
the manager, but when the goods were checked by the inspector 
the manager was present. The justices convicted the appellants 
and acquitted the manager on all three summonses. 


Lorp GopparpD, C.J., said that the first point for the decision 
of the court was what was meant by the words “ the actual 
offender’ in s. 12 (5). This section was designed to afford a 
measure of relief to an employer who for statutory offences of 
this description was liable for the acts of his servants on the 
principle generally known as vicarious liability. The absence of 
mens vea in the matter had been held in a series of cases to afford 
no defence. This applied to a corporate body as to an individual. 
Section 12 (5), while not affording the master a defence, exempted 
him from penalties if he showed that he was in no way to blame 
and brought the actual offender before the court. The actual 
offender for this purpose must therefore be a servant of the 
employer. The object of the subsection was twofold: first, 
to relieve from penalty though not from conviction a person 
who was not morally to blame and, secondly, to put pressure 
on the thoughtless or careless servant to do his whole duty 
and so protect the public by imposing the penalty on him. 
“Actual offender ’’ accordingly meant thg person whose act or 
default had brought about the particular circumstances that 
constituted the offence. The use of such a wide and non-technical 
expression indicated that the court was not to be concerned 
with nice matters such as the distinction between possession in 
law and custody in fact or that in law the party to a sale was the 
owner of the shop or of the goods sold and not the shop assistant 
who sold on his behalf. It was the physical act that mattered 
and this was clearly shown by Hotchin v. Hindmarsh [1891} 
2 Q.B. 181. Where the employer was a limited company it 
would seem that the case was a fortiori. A company could only 
sell by the hand of its servant and could only possess goods 
by their being in the possession of those employed to obtain and 
keep them. There would be no doubt on the matter were it 
not for the case which the magistrates felt bound them to decide 
as they did, Walkling, Ltd. v. Robinson (1930), 46 T.L.R. 151. 
There Lord Hewart, C.J., said in terms that the articles in that 
case were always in the possession of the employers and not of 
their manager, and it was at least open to question whether 
the court ought to treat that observation or those of Avory, J., 
in that case as merely obiter. Hotchin’s case showed that for the 
purpose of these statutes regard was to be had to the person 
who did the physical act. A sale or an exposure for sale might 
be effected, not only by the master, but by the servant who 
actually sold or was in actual charge of the article for sale. As 
this case was not cited to the court in Walkling v. Robinson, 
in accordance with the principles laid down in Young v. Bristol 
Aeroplane Co., the present court were not bound to follow the 
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expressions in Walkling’s case. The case should go back to 
the justices with a direction that while the conviction of the 
appellants stood they were exempt from penalties and they 
must convict the manager and impose the penalties on him. 

HILBERY, J., agreeing, said that if Walkling’s case decided that 
the manager of the shop could not be the actual offender because 
the loaves in that case were no more in his possession than that 
of any other person employed upon those premises, it would be 
tantamount to deciding that an employer could never get the 
benefit of s. 12 (5). 

DEVLIN, J., agreed. 

APPEARANCES: John Thompson, Q.C., and J. M. Davies 
(Arthur Taylor & Co., for Mace & Jones, Liverpool); Paul 
Wrightson (Sharpe, Pritchard & Co., for R. M. Willis, Shire Hall, 
Warwick); S. Bolton (Thompson, Quarrell & Megaw, for 
Blythe, Owen, George & Co., Leamington Spa). 

[Reported by J. D. Pennincton, Esq., Barrister-at-Law] 


Probate, Divorce and Admiralty Division 


JUSTICES: HUSBAND AND WIFE: MATTERS MORE 
CONVENIENTLY DEALT WITH BY HIGH COURT: 
POWER TO REFER IN PART: CUSTODY 

Davies v. Davies 

Lord Merriman, P., and Wallington, J. 

Appeal from justices. 

A wife who, at the time of her marriage to a husband of British 
nationality, was the widow of a German soldier killed in the war, 
complained to justices that her husband had deserted her on 
27th March, 1956, had treated her with persistent cruelty and 
was guilty of wilful neglect to provide reasonable maintenance 
for herself and the child of the marriage. She asked for relief in 
the form of a non-cohabitation order, custody and maintenance 
for herself and the child. The justices heard the evidence, in 
the course of which the wife stated that she wished to return to 
live in Germany and take the child with her, but refused to make 
an order, purporting to act in exercise of their power under s. 10 
of the Summary Jurisdiction (Married Women) Act, 1895, on 
the ground that the matter would be more conveniently dealt 
with by the High Court since they had no jurisdiction, should 
they grant custody to the wife, to prohibit her from taking the 
child out of the jurisdiction. Irom this order the wife appealed 
to the Divisional Court, which read the evidence given before the 
justices and found that, since the wife had said that it was because 
of the matters complained of as cruelty that she left home, 
there was an integral connection between the two charges of 
desertion and cruelty and that there was also a similar connection 
between the charges of desertion and of wilful neglect to provide 
reasonable maintenance. 


3rd May, 1957 


Lorp MERRIMAN, P., said that matters such as the present 
essentially fell to be decided on the facts of the particular case. 
The words in s. 10 of the Act of 1895 “‘ the matters in question 
between the parties or any of them ”’ were clearly to be read as if 
hyphenated and the words “ or any of them ”’ referred to ‘‘ the 
matters ’’ and not to “‘ the parties.’’ The object was that the 
subject of litigation between the parties, of which there could 
only be two, namely, the husband and the wife, could be sub- 
divided so that there were two or more matters in relation to 
which a choice to refer the decision to the High Court could 
more conveniently be made. The “‘ matters ’’ were the subject- 
matters of the complaints, namely, desertion, persistent cruelty 
and wilful neglect to maintain. If justices decided that any of 
these matters was more conveniently to be dealt with in the 
High Court, well and good, always assuming that the High Court 
had jurisdiction to deal with it. But if the justices got to the 
stage of assuming the jurisdiction to decide the principal matter, 
there was not room for referring to the High Court what the 
consequential order should be in terms of money or, as in the 
present case, in terms of custody. On the question whether the 


Divisional Court had jurisdiction to hear the appeal, Perks v. 
Perks (1946) P. 1 and Smyth v. Smyth [1956] P. 427 were in point 
and the headnote of the latter case represented a_ perfectly 
correct interpretation of the result of the case law on the subject, 
namely, that unless the condition that the matter in question 
was one which could be investigated and determined by either 
court was fulfilled there was no concurrent jurisdiction, and no 
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choice between two possible forums and an appeal was allowable. 
The question was, therefore, whether the justices had rightly 
assumed that, as to the matters in this case, there were two 
equally convenient forums, for they had declined jurisdiction to 
decide any one of the matters before them and sent the whole lot 
to the High Court. If there was one thing which was clear beyond 
a peradventure it was that, in the present case, in which the 
parties had separated on the 27th March, 1956, there was no 
substantive provision by which the issue of desertion could be 
brought before the High Court. It was true that the justices, 
on the construction of the section, could have retained the matter 
of desertion and referred the cruelty and wilful neglect to maintain 
to the High Court but, if they had done so, they would have been 
plainly wrong because no court could decide the question of 
desertion on the facts of the present case without linking it up 
with the cruelty and the question of wilful neglect to maintain. 
They had not done that, and in referring all the matters to the 
High Court they had been plainly wrong, for there was no con- 
current jurisdiction on the subject of desertion and the matters 
must be sent back for determination by the justices. As to the 
absence of any jurisdiction on the part of the justices acting 
under the summary jurisdiction code to prohibit the wife, if 
granted custody, from taking the child out of the jurisdiction, 
there was nothing wrong in the justices refusing to make an 
order for custody, and leaving the parties to deal with that 
matter under the provisions of some other Act or jurisdiction. 


WALLINGTON, J., concurred. Appeal allowed. 
APPEARANCES: W. R. K. Merrylees (Rhys Roberts & Co., for 
W. Davies & Jenkins, Lianelly) ; J. L. Elson Rees (R. I. Lewis and 
Co., for Leslie Williams, Llanelly). 
(Reported by Miss Evatne Jones, Barrister-at-Law] (3 W.L.R. 34 
HUSBAND AND WIFE: JUSTICES: MAINTENANCE : 
VARIATION : JURISDICTION TO HEAR APPLICATION 
IN COURT OTHER THAN THAT MAKING ORIGINAL 
ORDER 


Meaney v. Meaney 
Lord Merriman, P., and Wallington, J. 7th May, 1957 


Appeal by husband from the dismissal by the Slough justices 
of his application for the revocation of an order for maintenance. 


On 24th April, 1956, the justices sitting at the Rotherham 
Magistrates’ Court in the County Borough of Rotherham, York- 
shire, made an order under the Summary Jurisdiction (Separation 
and Maintenance) Acts, 1895 to 1949, on the ground that the 
husband had been guilty of wilful neglect to provide reasonable 
maintenance for his wife. The order was varied as to amount 
by the same court on 28th June, 1956. On 4th December, 1956, 
the justices for the petty sessional division of Slough dismissed 
a summons on the complaint of the husband for the discharge 
of the order on the ground that he had made a bona fide offer 
of a reconciliation. At the hearing of the appeal the question 
of the jurisdiction of the Slough justices was raised by the court. 
It further appeared that the summons which had been issued 
in that court was adapted to the form normally used when the 
same court had made the original order. The case is reported 
solely upon the question of jurisdiction. 

WALLINGTON, J., who was asked to deliver the first judgment, 
held upon the evidence that the appeal should be dismissed. 

Lorp MERRIMAN, P., who concurred, said that he would like 
to add a few words on the matter of jurisdiction, as it appeared 
to be the first case which had come before the Divisional Court 
in which this question of jurisdiction had arisen. Under s. 7 
of the Summary Jurisdiction (Married Women) Act, 1895, it 
was quite clear that applications to vary or to revoke orders 
had to be made to the same court which made them. There 
were temporary relaxations of that rule during the war, but the 
matter was now regulated by the Magistrates’ Courts Act, 1952. 
By s. 122 the court had power to make rules, amongst other things 
making provision under s. 122 (1) (g) for ‘“‘ what magistrates’ 
court shall have jurisdiction to hear any complaint.”” In subs. (2) 
of that section there was a provision that where any Act expressly 
conferred jurisdiction on any magistrates’ court to hear com- 
plaints, rules made under the section should not take away that 
jurisdiction, but might extend it to any other magistrates’ court. 
Such a provision was made by r. 34 of the Magistrates’ Courts 
Rules, 1952, which covered the present case. But he (his lord- 
ship) wished to point out that there were certain additional 
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precautions called for both in the making of the complaint and 
in the form of the summons to the respondent, if the complaint 
was made otherwise than at the original court. His lordship 
referred to form 90 of the Magistrates’ Courts (Forms) Rules, 
1952, which had not been used in the present case, and said that 
it was important, with this marked relaxation of the old rigid 
rule that complainants had to go to the original court to obtain 
a variation or discharge of a former order, that the requirements 
of this statutory relaxation should be strictly complied with in 
all particulars. 

APPEARANCES: John B. Gardner (Charsley Leonard & Co., 
Slough); W. R. kK. Merrvlees (Jackson & Jackson, for J. W. 
Fenoughty, Dunn & Co., Rotherham). 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 796 


HUSBAND AND WIFE: JUSTICES: HUSBAND’S 
ALLEGED ADMISSION OF DESERTION TO 
PROBATION OFFICER: DELAY IN APPEALING 
Smith v. Smith 
Lord Merriman, P., and Wallington, J. 13th May, 1957 

Appeal by husband from the Manchester justices. 

At the hearing of a wife’s complaint of desertion the justices 
heard evidence from the probation officer that he had seen the 
husband that morning and been told that he was unable to wait 
for the hearing. The probation officer further stated that the 
husband, after referring to his means, had said, “‘ that he was 
prepared to pay £3 a week, and admitted desertion.”’ The 
justices, who did not order an adjournment, made an order in 
favour of the wife. At the hearing of the husband’s appeal 
and of his application for leave to appeal considerably out of 
time, sworn evidence was tendered on his behalf that he had been 
unable to wait for the hearing because of his business, and that 
he denied making any admission of desertion, although he might 


IN WESTMINSTER 


ROYAL ASSENT 
The following Bills received the Royal Assent on 6th June :— 
Barclays Bank D.C.O. 
Blyth Harbour 
Cattedown Wharves 
Church of Scotland (Property and Endowments) 
City of London (Various Powers) 
Dentists 
Export Guarantees 
House of Commons Members’ Fund 
Magistrates’ Courts 
Marine Society 
National Insurance 
Naval and Marine Reserves Pay 
New Streets Act, 1951 (Amendment) 
Occupiers’ Liability 
Rent 
Solicitors 
Sunderland Corporation 


HOUSE OF LORDS 
PROGRESS OF BILLS 

Read First Time :— 

Doncaster Corporation (Trolley Vehicles) Provisional Order 
Bill [H.C.] [4th June. 

Geneva Conventions Bill [H.L.| [4th June. 

To enable effect to be given to certain international conventions 
done at Geneva on the twelfth day of August, nineteen hundred 
and forty-nine, and for purposes connected therewith. 

Housing and Town Development (Scotland) Bill [H.C.| 

[6th June. 
London County Council (Money) Bill [H.C.} [6th June. 
Ministry of Housing and Local Government Provisional Order 


(County of Berks (Consent to Letting)) Bill [H.C. | 
{4th June. 
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have admitted that he had left his wife. His case was that she 
had refused to live with him in another home and had told him 
to go when he said that he would have to live there on his own. 


LokD MERRIMAN, P., referring to the evidence by the probation 
ofhcer and the statement that the husband had said that he 
was prepared to pay £3 a week and admitted desertion, said 
that he found that evidence difficult to reconcile with what he 
understood to be the duty of a probation officer. It was cer- 
tainly not his duty to obtain admissions, to bring a case before 
the court ; and he (his lordship) must not be taken to approve a 
probation officer interviewing a man without, apparently, any 
caution, and then going into the witness box to give evidence 
against him. It was inconsistent with the known duties of 
probation officers, although he would have been justified in 
telling the court that the husband was not in default but had been 
there, could not stay, and had given a reason why he could not 
stay. The justices would then have had a diseretion after 
hearing the solicitor for the wile, whether or not to grant an 
adjournment. His lordship referred to an affidavit by the 
husband in which he had put forward the defence which he 
wished to make, and to Scutt v. Scutt {1950} W.N. 286, which 
was, he said, directly applicable to this aspect of the case. 
Although the husband had put himself in the wrong, not merely 
by not waiting on the morning of the hearing, but by his delay, 
and by paying under the order for a time, he now said that he 
had a good defence which he wished to put forward and which 
he had been prevented from putting forward by the probation 
officer going further than was warranted. ‘The wile’s complaint 
should therefore be referred back for re-hearing. 

WALLINGTON, J., concurred. Appeal allowed. Re-hearing 
ordered. 

APPEARANCES: Gore (Edward F. Fwi, for Julian S. Goldstone 
and Co., Manchester) ; Beddington (Taylor & Buckley, Oldham). 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law) [1 W.L.R. 802 


AND WHITEHALL 


Portslade and Southwick Outfall Sewerage Board Bill [H.C. | 
[Oth June. 
Reading Corporation (Trolley Vehicles) Provisional Order Bill 
Lr.C,] [4th June. 
Whitstable Harbour Bill [H.C.} oth June. 
Workington Harbour and Dock (Transfer) Bill [H.C. 
[6th June. 
Read Second Time :— 
Aberdeen Harbour (Superannuation) Order Confirmation Bill 
[H.C] [4th June. 
Baird Trust Confirmation Bill [H.C.| [oth June. 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to the Baird Trust. 
Cheques Bill [H.C.| foth June. 
Glasgow Corporation Order Confirmation Bill [H.C.) 
[oth June. 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Glasgow Corporation. 
Governors’ Pensions Bill [H.L. [4th June. 
KXilmarnock Corporation Order Confirmation bill [H.C.| 
[oth June. 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Kilmarnock 
Corporation. 
Naval Discipline Bill [H.C.} [4th June. 
Read Third Time : 


L.P. Trading Bill [H.L.) [6th June. 


East Ham Corporation Bill [H.L.} [oth June, 
Electricity BiH [H.C. | 6th June. 
Esso Petroleum Company Bill [H.L.} [6th June. 
Hastings Tramways Bill [H.L.] [6th June, 
Maintenance Agreements Bill [H.C.}| [oth June, 
Milford Docks Bill [H.L.] [Oth June. 
Tyne Improvement Bill (H.L.] {6th June, 
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HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read First Time : 
Army (Conditions of Enlistment) Bill [H.C.) [6th June. 
To make further provision as to the transfer to the reserve or 
determination of service of persons serving in the army for a 
term of twenty-two years. 


Read Second Time : 
Aberdeen Corporation Order Confirmation Bill [ H.C. 
[7th June. 


Superannuation Bill {H.C. [oth June. 
Kead Third Time : 

National Heaith Service Contributions Bill {H.C. 

[6th June. 
B. Questions 
PLANNING APPEALS (DEPARTMENTAL WITNESSES) 

The Prime MINISTER said that the question of attendance at 
public planning inquiries of witnesses representing Departments 
concerned so that they would be subject to cross-examination 
was under consideration by a Committee under the chairmanship 
of Sir Oliver Franks. ° [31st May. 

RESTRICTIVE PRACTICES COURT 

The AtTroORNEY-GENERAL said that proceedings had been 
commenced in eight cases by the issue of notices of reference, 
but he could not yet say when the first sittings of the Restrictive 
Practices Court would be held. Five representation orders had 
been obtained and negotiations in respect of two others were 
proceeding. [3rd June. 
LEGAL AID 

The ArtoRNEY-GENERAL said that the percentages of applica- 
tions for legal aid rejected on grounds of means at present and 
in 1951 were fourteen and three respectively. It was true that 
the rise in incomes had put many applicants into this category, 
but the Advisory Committee had said that the financial conditions 
on legal aid did not in general prevent litigants from getting the 
assistance they should have. [3rd June. 


PLANNING PERMISSION (APPLICATIONS) 


Mr. H. Brook: said he could see that the present arrangements 
whereby a stranger could obtain planning permission in respect 
of land without the knowledge of the owner was open éo objection, 
yet any other arrangement might well create more difficulties 
than it cured. {4th June. 


MAINTENANCE AND AFFILIATION ORDERS (DISCLOSURE 
OF ADDRESSES) 

Mr. R. A. BurLter made the following statement: ‘ The 
Government have been giving careful and sympathetic con- 
sideration to this question and it has been decided to permit 
the disclosure of addresses from certain official records, subject 
to a number of necessary safeguards. 

The information will be disclosed only from social security 
records held centrally by Government departments. The 
department concerned will make every effort to trace the record 
of the missing man whenever application is received, but whether 
it can be traced will depend upon the identifying particulars given 
by the applicant ; an address will not be supplied by a depart- 
ment unless it is satisfied from the particulars furnished that the 
record of the man has been reliably identified. 

In the case of proceedings in a magistrates’ court in England 
and Wales under the Summary Jurisdiction (Separation and 
Maintenance) Acts, the Guardianship of Infants Acts or the 
Bastardy Laws Amendment Act, the address will be supplied 
to the clerk of the court on application by him certifying that 
it is required for the purposes of the enforcement of an existing 
order or to enable the woman’s application for an order to be 
heard by the court and that he is satisfied that the woman has 
made every reasonable effort to discover the whereabouts of the 
man by other means. The address will not be given by the 


department direct to the woman or her solicitor and it will be 
given to the clerk of the court only on the understanding that it 
will be used solely for the purpose of the proceedings and will not 
be disclosed to the woman or anyone else except in the normal 
course of the proceedings. 
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Where the address is required for the purpose of taking 
proceedings in the High Court either to obtain or to enforce a 
maintenance order the information will be supplied on application 
to the Registrar of the court, who will pass it on to the wife’s 
solicitor or to the woman herself, if she is acting without a 
solicitor. In this type of case also the information will be given 
only on the understanding that it will be used solely for the purpose 
of the proceedings and that every reasonable effort has been made 
to trace the man by other means. 

I am authorised by my right hon. friend, the Secretary of 
State for Scotland, to say that in Scotland, where the clerks of 
court are not concerned with the service of processes, the address 
will be disclosed, in the circumstances to which I have referred, 
to the woman’s solicitor or, exceptionally, if she is not legally 
represented, to the woman herself. 

Statutory authority is not necessary to permit disclosure and 
the new procedure will operate at once. The tracing of the 
addresses will, however, involve a small additional expenditure 
and the Government will take an early opportunity to introduce 
legislation to authorise departments to incur expenditure for this 
purpose.”’ [6th June. 


STATUTORY INSTRUMENTS 
Agriculture (First Aid) Regulations, 1957. (S.I. 1957 No. 940.) 


5d. 

County of East Sussex (Electoral Divisions) Order, 1957. 
(S.I. 1957 No. 933.) 5d. 

Export of Goods (Control) (Amendment No. 4) Order, 1957. 
(S.I. 1957 No. 950.) 

Import Duties (Exemptions) (No. 6) Order, 1957. 
No. 925.) 5d. 

Independent Schools Registration Kegulations, 1957. (S.1. 
1957 No. 929.) 5d. 

Investment Allowances (ltuel Economy Plant) Order, 1957. 
(S.I. 1957 No. 938.) 5d. 

London-Edinburgh-Thurso Trunk Koad (Aldclune Diversion) 
Order, 1957. (S.1. 1957 No. 937 (S.48).) 5d. 

Mid-Wessex Water (Financial Provision) Order, 1957. (5.1. 
1957 No. 931.) 8d. 

Performing Right Tribunal Kules, 1957. 
9d. Referred to ante, p. 452. 

Retention of Cables, Mains and Pipes under Highways 
(County of Essex) (No. 2) Order, 1957. (S.I. 1957 No. 923.) 
5d. 

Stopping up of Highways (City and County Borough of 
Birmingham) (No. 4) Order, 1957. (S.I. 1957 No. 928.) 5d. 
Stopping up of Highways (City and County Borough of Sheffield) 

(No. 4) Order, 1957. (S.I. 1957 No. 920.) 5d. 

Stopping up of Highways (County Borough of Croydon) (No. 2) 
Order, 1957. (S.I. 1957 No. 902.) 5d. 

Stopping up of Highways (County Borough of Stockport) (No. 1) 
Order, 1957. (S.1. 1957 No, 922.) 5d. 

Stopping up of Highways (County of Buckingham) (No. 4) Order, 
1957. (S.1. 1957 No. 915.) 5d. 

Stopping up of Highways (County of Cambridge) (No. 3) Order, 
1957. (S.1. 1957 No. 903.) 5d. 

Stopping up of Highways (County of Chester) (No. 7) Order, 1957. 
(S.I. 1957 No. 912.) 5d. 

Stopping up of Highways (County of Derby) (No. 13) Order, 1957. 
(S.1. 1957 No. 904.) 5d. 

Stopping up of Highways (County of Durham) (No. 4) Order, 
1957. (S.1. 1957 No. 916.) 5d. 

Stopping up of Highways (County of Essex) (No. 9) Order, 1957. 
(S.1. 1957 No. 917.) 5d. 

Stopping up of Highways (County of Gloucester) (No. 9) Order, 
1957. (S.1. 1957 No. 913.) 5d. 

Stopping up of Highways (County of Lancaster) (No. 15) Order, 
1957. (S.I. 1957 No. 927.) 5d. 

Stopping up of Highways (County of Lincoln, Parts of Lindsey) 
(No. 3) Order, 1957. (S.1. 1957 No. 901.) 5d. 

Stopping up of Highways (County of Middlesex) (No. 7) Order, 
1957. (S.I. 1957 No. 919.) 5d. 

Stopping up of Highways (County of Nottingham) (No. 7) Order, 
1957. (S.1. 1957 No. 914.) 5d. 

Stopping up of Highways (County of Southampton) (No. 5) 
Order, 1957. (S.1. 1957 No. 921.) 5d. ‘ 


(S.1. 1957 


(S.1. 1957 No. 924.) 
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Stopping up of Highways (County of West Sussex) (No. 2) Order, 
1957. (S.1. 1957 No. 905.) 5d. 

Stopping up of Highways (County of York, West Riding) (No. 10) 
Order, 1957. (S.1. 1957 No. 906.) 5d. 


Stopping up of Highways (London) (No. 34) Order, 1957. (S.I. 
1957 No. 918.) 5d. 
Wages Regulation (Hairdressing) Order, 1957. (S.I. 1957 


No. 898.) 11d. 


POINT IN 


Contract—RETURN oF Goops TO RETAILER—CREDIT NOTE TO 
BE Paip OFF IN Goops ONLY 


Q. A ordered a metal fitment from a retail shop and paid for 
it in advance. On delivery it was found unusable, being the 
wrong size; it was at once returned to the retailers and as 
nothing was required in substitution they gave a credit note for 
the amount paid. On being asked to refund in cash they have 
refused, saying there is a rule among retail shops that credit 
notes are only paid off in goods and not cash. They were told 
that this rule has no validity and does not bind the public, who 
can require cash if they wish; the retailers still refused and a 
woman assistant said that she had met with the same refusal 
over something she had bought from another retail stores. We 
shall be glad to have your views as to whether the retailers were 
correct and entitled to refuse to pay cash; if so, the rule is 
liable to abuse as it would enable retailers to force a customer to 
take something he may not wish to have but more profitable to 
the retailers, thereby depreciating the ostensible value of the 





Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ”’ 
Department, The Solicitors’ Journal, 21 Red Lion Street, 
London, W.C.1. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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Wages Regulation (Retail Bookselling and Stationery) Order, 
1957. (S.1. 1957 No. 926.) 11d. 
Wages Regulation (Rope, Twine and Net) (Amendment) (No. 2) 
Order, 1957. (S.1. 1957 No. 943.) 5d. 
fAny of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free. | 


PRACTICE 


credit note, which in this case is quite a simple one, containing 
no conditions or anything entitling the retailers to insist on 
refunding in goods only. 

A. We see no merits in the retailers’ claim. The simple fact 
appears to be that they have failed to perform the contract for 
sale of the fitment, and stand to be sued for damages for the 
breach—damages which would be awarded in legal tender, not 
in the form of private credit notes, depending for their value 
on the solvency of the firm and a number of other imponderable 
conditions. A sharp letter to this effect would no doubt bring 
them to their senses. 

The paragraph above is written on the assumption that there 
was a breach of contract; in other words that the mistake in 
size was not the customer’s fault or mistake. If A ordered an 
article of the size in fact supplied, not putting on the retailer the 
responsibility of seeing that it fitted his notified requirements, 
then the taking of it back was a fresh contract between the 
parties, and the retailers would then no doubt contend, and 
probably justifiably, that A accepted the credit note as considera- 
tion for the article being accepted back. It then becomes a 
question of fact whether A was told of the condition, or ought 
to have known of it, that the note was redeemable only in goods. 
He might find it difficult to establish that he thought it was 
redeemable in cash, for in that case why did he not insist on 
cash being handed over in the first place ? We doubt whether 
a custom in “ the retail trade’’ would be sufficiently definite 
to bind A, though it is fairly well known that traders try to 
give credit notes rather than cash refunds where possible. A’s 
chief difficulty, unless the original contract is still open to be 
sued on, would be to explain why he took the credit note if he 
thought the retailers were willing to take back the fitment for 
cash. 


NOTES AND NEWS 


Miscellaneous 
DEVELOPMENT PLANS 
[See also p. 473, ante} 


CouUNTY OF CAMBRIDGE DEVELOPMENT PLAN 


On 14th May, 1957, the Minister of Housing and Local 
Government amended the above development plan by approving, 
with modifications, Amendment No. 1—Town Map No. 2 for the 
area surrounding Cambridge. A certified copy of the plan, 
as amended by the Minister, has been deposited at the offices 
of the County Planning Department, County Hall, Hobson Street, 
Cambridge. The copies or extracts of the plan so deposited 
will be open for inspection, free of charge, by all persons interested 
between 9.30 a.m. and 1 p.m. and between 2.15 p.m. and 5 p.m. 
on Mondays to Fridays, and between 9.30 a.m. and 12 noon on 
Saturdays. The amendment became operative as from 31st May, 
1957, but if any person aggrieved by it desires to question the 
validity thereof or of any provision contained therein on the 
ground that it is not within the powers of the Town and Country 
Planning Act, 1947, or on the ground that any requirement of 
the Act or any regulation made thereunder has not been complied 
with in relation to the making of the amendment, he may, within 
- weeks from 3lst May, 1957, make application to the High 

urt, 


THE SOLICITORS ACTS, 1932 TO 1941 

On 30th May, 1957, an order was made by the Disciplinary 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that the name of REGINALD GERALD SWALES, formerly of Bignor, 
Tenterden, Kent, and Woodlands, Biddenden, Kent, and now 
or recently of Culver Lea, New Road, Bishop’s Waltham, near 
Southampton, be struck off the Roll of Solicitors of the Supreme 
Court, and that he do pay to the applicant his costs of and 
incidental to the application and inquiry. 

On 30th May, 1957, an order was made 
Committee constituted under the Solicitors Acts, 1932 to 1941, 
that HERBERT DouGrLas Hotranp, of No. 25 Railway Road, 
Darwen, Lancashire, be suspended from practice as a solicitor 
for a period of three years from 30th May, 1957, and that he do 
pay to the applicant his costs of and incidental to the application 
and inquiry. 


by the Disciplinary 


PROCEEDINGS BEFORE EXAMINING JUSTICES 
The following have been appointed members of the committee, 
under the chairmanship of Lord Tucker, on proceedings before 
examining justices: Lady Adrian (chairman of Cambridge 
Magistrates’ Court), Mr. Norman Fisher (Principal, National 
Coal Board Staff College), Mr. T. Mervyn Jones (chairman of the 
Wales Gas Board), Mr. F. H. Lawton, Q.C., Sir Sydney Littlewood 
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(former chairman, The Law Society’s Legal Aid Committec), 


Lord Merthyr (chairman, Pembrokeshire Quarter Sessions), 
Miss J. Nunn (principal secretary, Home Office), Mr. J. C. 


Rodgers, M.P., Mr. L. P. Scott (chairman, Manchester Guardian 
and Evening News, Ltd.), Mr. David Weitzman, Q.C., M.P., and 
Mr. J. P. Wilson (clerk to Sunderland Justices). 

The committee’s terms of reference have been amended to the 
following : “‘ To consider whether proceedings before examining 
justices should continue to take place in open court, and, if so, 
whether it is necessary or desirable that any restriction should 
be placed on the publication of reports of such proceedings and 
to report.” 


THE COMPANIES COURT 

From 18th June, 1957, when the Companies (Winding-up) 
(Amendment) Rules, 1957 (S.I. 1957 No. 973 (L. 6)) come into 
operation, taxations of costs in proceedings in the Companies 
Court hitherto conducted by or under the direction of the 
Registrars in Bankruptcy will be conducted only by the Taxing 
Masters of the Supreme Court and the staff of the Supreme Court 
Taxing Office. 

The Lord Chancellor’s Office has given notice that orders or 
other authorities for taxation (together with a copy) should be 
taken or sent to the Rota Room of the Supreme Court Taxing 
Office for the purpose of obtaining the necessary reference which 
will be allotted by ballot. 

Until further notice all references will be to Masters Cullis or 
Clarke. 


TAXATION OF COSTS IN 


Wills and Bequests 


Mr. Herbert Edmund Jackson, solicitor, of Salisbury, Wilts., 
and formerly clerk to the city and county magistrates, left 
£12,150 (£8,784 net). 


OBITUARY 


Mr. S. FRANKS 


Mr. Salvatore Franks, solicitor, of West Kensington, London, 
died on 30th May. He was admitted in 1912. 


Mr. T. GARNER 
Mr. Thomas Garner, solicitor, of St. Helens, Lancashire, died 
recently at Huyton, aged 72. He was a founder-member of 
St. Helens and District Law Society and was four times chairman 
of Huyton Council. He was admitted in 1910. 





Mr. C. TWEED 
Mr. Cyril Neville Tweed, retired solicitor, Freeman and a 
former Mayor of Honiton, Devon, died recently. He was 
admitted in 1899. 
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